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CPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge Wlliam R Millins, issued on Septenber
28, 1993, following an evidentiary hearing.® The |aw judge
affirmed an order of the Adm nistrator, on finding that

respondent had violated 14 C.F.R 91.13(a).? The |aw judge al so

The initial decision, an excerpt fromthe hearing
transcript, is attached.

2§ 91.13(a) provides:
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affirmed the Adm nistrator's 15-day proposed suspension. W
affirmthe | aw judge and deny the appeal.
Initially, there are a nunber of pending procedural matters
we nust resolve. First, the Experinental Aircraft Association

(EAA) has sought permssion to file an am cus curiae brief on

behal f of respondent. The Adm nistrator objects on a nunber of
grounds, none of which we find convincing, especially in view of
our newy adopted rule authorizing such briefs and setting
standards for their acceptance, and the policy behind it. See

Notice of Final Rules, Aviation Rules of Practice -- General

Revi si ons, 59 FR 59042 (Novenmber 15, 1994). Accordingly, EAA s
request is granted and its brief is accepted.?

Second, respondent has filed a notion to supplenent his
brief on appeal to add an additional claimof error. The
Adm ni strator objects, and we grant his request that the notion
be deni ed. Respondent offers no expl anati on why he was unable to
include this matter in his appeal brief, and his argunent that
the Admnistrator will not be harnmed does not constitute the good
cause necessary to accept what would, in essence, be a late
filing by respondent.

Last, respondent has also filed a response to the
(..continued)

No person may operate an aircraft in a careless or reckless
manner so as to endanger the |ife or property of another.

®By order issued by our General Counsel (NTSB Order EA-4248,
served Septenber 8, 1994), the Adm nistrator was invited to
respond on the nerits to EAA's brief. He did so, and his Cctober
3, 1994 reply is also nade a part of the record.
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Adm nistrator's reply brief. Respondent offers absolutely no
reason why we should consider this prohibited reply to a reply,
filed without perm ssion, and we can see no good cause to do so.
See 49 CF. R 821.48(e). W grant the Admnistrator's notion to
strike this docunent.

Turning to the nerits, respondent is the owner and director
of operations for Aero Charter, Inc., a Part 135 carrier. He is
also a pilot. On Cctober 30, 1991, respondent and an enpl oyee
pilot, Thomas Guin, took a conpany aircraft* to Effi ngham IL
pi cked up a potential buyer and flew to Grand Rapids, M and back
to Effi ngham Respondent flew various portions of these trips.
M. @Qin was the flying pilot on the return to the conpany's
base at St. Louis' Lanbert Field. On the first attenpt to | and,
M. Quin |owered the gear handl e but no confirmation that the
gear was down was made by either respondent or M. @iin. They
barely avoi ded a gear-up | andi ng, managi ng a go-around with an
ultimately uneventful |anding, but causing sone damage to the
aircraft's propellers and an antenna. (Respondent noticed that
t he gear was not down (the gear-down lights were not lit), told
M. Quin, and M. Quin executed the go-around.)

The | aw judge found that respondent was actively involved in
operation of the aircraft, and he therefore should have seen that
the green gear-down |ights were not on. Accordingly, the |aw

judge affirmed the Admnistrator's allegation that respondent had

“The aircraft was a dual -yoke Swearingen nodel known as a
Merlin-2 (certificated for single-pilot operations).
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been carel ess. On appeal, respondent suggests nunerous untoward
results that will stemfrom sanctioning respondent here. After
all, respondent argues, he saved the aircraft froma gear-up
| andi ng and ot herwi se was nerely offering assistance to the
responsible pilot. Both respondent and the EAA characterize this
ruling as one that wll chill all owner/pilots fromparticipating
or assisting in flight operations. Respondent argues that he may
not be charged here because this aircraft was certified as a
single-pilot aircraft, and that his hel ping the pilot should be
treated no differently than if respondent had been sl eeping at
the time.®> The parties contend that respondent was sanctioned
not for his own actions but for those of his enployee, and with
no regard to who was the pilot-in-command (PIC)

We do not agree with appellants' fornulations of the | aw
judge's hol ding, nor do we share their expressed concerns. The
| aw judge did not punish respondent as if he were the responsible
PIC, and "his position as 'de facto' owner of the aircraft”
(EAA' s brief at 7) created no special duty equivalent to that of
PIC. The sanction agai nst respondent stens fromhis own
behavior. Wile he may fortuitously have been the one to notice

that the gear was not down, his actions as well as M. @Qin's,

°At one point in his brief, respondent frames the issue as
"What the Adm nistrator is saying in this case is that if you
possess a pilot certificate, especially if you are an enpl oyer,
do not get involved in assisting the pilot, even if the pilot
asks for help. Better still -- goto sleep . . . ." Appeal at
27.
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contributed to that situation.® And, respondent's holding a
pilot certificate may affect the sanction (i.e., it may affect
the duty of care to which he is bound), but one need not be a
pilot to violate § 91.13(a).

The focus of this case and the Adm nistrator's prosecution
is sinple and, we think, emnently valid -- pilots nust act
responsi bly and coordi nate cockpit duties. For exanple, that an
aircraft requires only one pilot does not support a concl usion
that a second pilot (or even non-pilot) participating in the
inflight operations is not accountable for his own actions under
8§ 91.13(a). Such aresult is illogical in the extrenme and
ignores the wording of the rule. Respondent was not sl eeping,
and he was not nerely an uni nforned passenger hel ping read a
checklist, as in another exanple respondent offers. Respondent
was fully qualified to fly this aircraft in Part 91 service. He
does not argue to the contrary. Tr. at 6-7, 84, 104.” On this
flight home, respondent worked the radios alnost all the tine.

He call ed out the checklist. He worked the flaps and propeller

°. @in and the Administrator agreed to a 5-day suspension
of M. @in's certificate for his role in the incident.

'Respondent's counsel, in his opening statenment at the
heari ng, spoke in terms of M. @Quin being "nore qualified." Tr.
at 7. In his appeal, respondent contends that he was not

"current" in the aircraft, but as a technical matter this is not
supported in the record. The nost that can be said is that other
than a short flight a week before, respondent had not flown the
aircraft in 6 nonths and he thought it was "prudent" to take M.
@Quin. Tr. at 103-104. The primary reason for his taking M.
@Qui n, however, appears to be so that respondent could spend sone
inflight time on the Effi ngham G and Rapids flights just talking
wi th the prospective custoner.
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position. He called out altitudes, and he searched for and
called out the runway environment. Tr. at 16-17. 105-106.% In
short, he participated in nunmerous functions normally expected of
a second pilot.?®

One coul d reasonably conclude that the incident was at | east
partially the fault of poor cockpit resource nmanagenent. M.
Quin testified to his belief that respondent was the PIC. Tr. at
17, 22.'° When air traffic control asked that the aircraft
mai ntai n a higher than nornmal speed to the outer marker,
respondent agreed and overruled M. Qiin, who testified that, as
aresult, the lowering of the gear and the approach checklist had

to be delayed.™ M. @Qiin also testified that, if he were by

8 The Administrator also alleged that respondent filed the
flight plan, and M. Quin agreed. Tr. at 16. Respondent
testified that he had no such recollection. Tr. at 118. The
flight plan itself requires that the PIC be identified, and the
conputer record of the Effingham St. Louis flight plan shows
respondent as pilot. Despite his argunent on this point,
respondent offered no evidence to prove or even suggest that he
anmended that plan to renove his nane as pilot. |ndeed, he also
testified that he had no recollection of anmending it. Tr. at
118.

°That respondent woul d not have qualified as a second-in-
command for Part 135 service (see Exhibit R6) is not material to
whet her he actually perfornmed that function, whether in Part 135
or Part 91 service. See also prior discussion regarding
respondent's qualifications to operate the aircraft in Part 91
servi ce.

We reject respondent's suggestion of altered, in sone
fashion coerced, testinmony fromM. Qin. This argunent was nmade
to the law judge, and he rejected it w thout discussion. On the
ot her hand, M. Q@iin testified that respondent's counsel
attenpted to obtain fromhima statenent to the effect that he,
not respondent, was PIC and that he had gi ven respondent no
duties to perform

M. @in testified that, normally, on ILS approach with
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hi msel f, he would have requested a | ower speed at the outer
mar ker and woul d have, in normal course, perforned the checkli st
and confirnmed whether the gear was down or not. M. @Qin's
testinmony, overall, suggests that respondent's participation in
the cockpit was a proxinate cause of the failure to check that
t he gear had conme down. Respondent al so obviously was
participating as a pilot in the flight operation when he directed
M. Quin to performthe go-around.*?

Significantly, respondent's own statenment, witten the day
after the incident (Exhibit A-2), supports the proposition that
he al so considered hinself to be acting as a pilot on the
aircraft, and even suggests he felt responsible for failing to
verify that the gear was down by checking the indicator |ights.
The tenor of Exhibit A-2, including respondent’'s references to
two pilots and their duty time, denonstrates his at least initial
view that he was actively involved in the flight and cul pable in

t he i ncident.?®®

See also Exhibit R-5 letter fromrespondent to
(..continued)

bad weat her, the |anding gear would be | owered at the outer
marker. But the aircraft was traveling too fast to do so. He
could not lower the gear until the aircraft speed dropped to 137
knots, and this did not happen until the mddl e marker. At that
point, both pilots were busy with other pre-Ianding tasks and
when M. Q@uin announced that he was | owering the gear, respondent
did not verify the fact. Tr. at 17-26. See also Tr. at 26
("I't's standard procedure the other pilot always verifies that
the gear is down.").

2Al t hough we are not ruling on whether respondent was the
PIC (see discussion infra), we note that it is ordinarily the PIC
who has sole authority and responsibility to nake the decision
whet her to abort a takeoff or I|anding.

BBRespondent' s counsel's attenpt to inpeach this statenent
IS not convincing.
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FAA indicating that respondent conducted a semnar for all pilots
at Aero Charter to review this incident and | andi ng checkli st
procedures. **

From the foregoing discussion, it should be clear that we
agree with the law judge's conclusion that it is not necessary to
det erm ne whet her respondent was PIC. Nevertheless, we think it
inportant to point out that M. Quin's perception that his
enpl oyer, who was qualified in the aircraft, was the PICis not
an unexpected assunption and that good cockpit crew nanagenent
requires that two pilots in a cockpit agree prior to flight as to
the duties of each. The need for such agreenent is not limted,
as respondent argues (Appeal at 12, 16-17), to those situations
where aircraft specifications and procedures require two pilots.

Respondent, as a pilot and M. Guin's enployer, could have
chosen to have no role in the aircraft's operation, could have
clearly told M. Guin that he was the PIC, or could have stated
his intent to performcertain functions and no others. CQur
deci si on does not prevent owner/pilots from avoi ding
responsibility for actions of their pilot/enployees.
Respondent's own actions and om ssions here, however, were

carel ess and contributed directly to this incident.?

YThat M. @Qin may have failed in his duty to check that
the gear was down does not excuse respondent for his own carel ess
conduct. And, we al so note, respondent does not argue that his
actions shoul d be excused because the near gear-up | andi ng was
caused by an equi pnent defect (i.e., there was sone difficulty
| owering the gear on the go-around, and apparently it had been a
problemin the past on the aircraft).

Respondent argues that the |aw judge's decision creates
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Respondent al so argues that the Admnistrator's pursuit of
an enforcenent action is inconsistent with respondent’'s beli ef
that, after conpleting a Section 609 check ride, the incident

woul d be "cl osed."” Respondent contends:

It is fundanentally unfair for the respondent to have been
given the inpression that the Adm ni strator was cooperating
with himjust as he was cooperating wth the Adm nistrator,
that he could be frank and forthright, not having to choose
carefully his words because the matter is closed, that he
coul d proceed without the benefit of counsel in this regard,
only later to have to defend hinself in a proceedi ng where
every word potentially has sone other |egal neaning or

cont ext .

Appeal at 26-27. Respondent does not explain what relief he
seeks in this regard, nor does he provide any basis for his
belief other than "innuendoes." Tr. at 111. He did not testify
t hat anyone fromthe FAA advised himthat the case was cl osed,
and the FAA inspector testified to the contrary: that he would
not have been so told before a decision was reached officially.?®
(..continued)

duties that are not spelled out with reasonable specificity and
t hat reasonabl e notice of the governing standard, which is
necessary to i npose a sanction, was not provided. W are
unconvinced. The regulation at 91.13(a) is clear: no person nay

operate an aircraft in the proscribed manner. Adm nistrator v.
Bi schoff, 2 NTSB 1013, 1014 (1974).

®Respondent al so suggested at the hearing (and the above-
quoted | anguage from his appeal suggests) that his letter would
not have been witten the way it was if he had not believed that
the incident was closed. The FAA "Incident Record," Exhibit R-3,
narrative states "incident closed with this report.” However,
respondent could not have relied on this statenent as he could
not have been aware of it. H s letter is dated the day after the
incident. The report is dated alnost 1 nonth later. Even if it
had been prepared earlier, it is not credible given the timng
probl ens to believe respondent was aware of it before he wote
his letter.
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Finally, respondent chall enges the 15-day suspension of his
certificate. W agree, however, with the Adm nistrator's belief
that a suspension is inportant here to encourage hei ghtened
vigilance, and do not find 15 days excessive. W are especially
concerned that respondent’'s rhetoric (see, e.g., Appeal at 27
"assum ng respondent was carel ess and reckless by not falling
asl eep") fails to acknowl edge any responsibility in this case.

ACCORDI NGY, IT I S ORDERED THAT:

1. The EAA's ami cus brief and the Admnistrator's reply
are accepted,

2. Respondent's notion to suppl enent and respondent's
reply brief are denied and stricken, respectively;

3. Respondent' s appeal is denied; and

4. The 15-day suspension of respondent's airman pil ot
certificate shall begin 30 days fromthe date of service of this
order.

HALL, Chairman, LAUBER and HAMMERSCHM DT, Menbers of the Board,
concurred in the above opinion and order.

Y"For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8 61.19(f).



